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THE CONTROL OF FOREIGN RELATIONS 

DENYS P. MYEES 

There is criticism of the conduct of foreign policy and the 
methods of diplomacy. Some of it is definite, some nebulous. 
It is either in very general terms, or else directed at isolated and 
specific diplomatic decisions. The feeling of dissatisfaction is 
widespread, and it is apparently safe to conclude that where 
there is a great deal of smoke there must be some fire. A people, 
like a physician's patient, may be certain there is something 
wrong without knowing what or where it is; or they may be mis- 
informed, or badly informed. 

It has been very popular in some quarters to make the diplo- 
mat the scapegoat of the European war, to characterize him 
simply as an intriguer pulling wires neither wisely nor too well. 
Especially is it urged that the diplomat as a trustee of the 
people's welfare has been recreant to his trust, and that things 
can be righted by the simple process of having legislative bodies 
take diplomatic decisions. The suggested remedy is apparently 
attractive to parliamentarians, some sociologists and those 
living in states where parliamentary action on treaties is 
required. 

Very little has been said about two important conditions 
always faced by the conductor of foreign affairs: He inevitably 
is opposed to the proponents of other states, so that he is seldom 
an entirely free agent; and, the problems with which he deals 
are usually of no one's choosing, being problems arising for 
the most part from coincidence or causes beyond his control. 
The line of diplomatic progress toward any goal can seldom be 
straight because the unforeseen is constantly happening to 
modify conditions. However unpromising his material, the 
conductor of foreign affairs must act in many cases against his 
desires and frequently in conditions entirely beyond his control 
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and which he personally regrets. The diplomat is surely en- 
titled to have this said on his behalf. 

This paper will consist largely of examining the actual condi- 
tions under which diplomatic work is done and the exact rela- 
tion of government to foreign relations. It will be essentially 
an objective study of things as they are, with the purpose of 
finding positively the things that ought not to be. The world 
alone is the field of study, special conditions in any state being 
disregarded unless typical. 

It should be kept clearly in mind that the whole problem of 
the control of foreign relations is a dual problem in constitutional 
and international law. The whole machinery of the conduct of 
foreign relations is determined by the municipal constitution 
and frequently is part of the constitution; but the action of the 
machinery manifests itself on the international plane. It is in 
the international field that war occurs, that foreign policies 
clash, that diplomacy feels its way and reaches its decisions, that 
treaties solve or stir up problems. Yet all these have their 
origin within individual states and are given direction and char- 
acter by municipal governmental machinery that is fixed as to 
form and which, like any machinery, tends to operate of its own 
inertia. This condition requires that any such study as the 
present one shall deal almost equally with the internal structure 
of the state and its external activities. Difficulties abound. 
Properly to understand the municipal organs for the conduct of 
foreign relations a preliminary examination of the structure of 
states must be attempted, but political scientists have chiefly 
devoted themselves to detailed study of a few states rather than 
to a study of principles in all states. International law, on the 
other hand, has emphasized practical principles and theory 
without venturing far into the philosophy of international rela- 
tions. Writers of divers sorts who have attempted a philosophy 
of international relations have customarily written without 
proper knowledge or else for a preconceived purpose. It cannot 
be hoped, therefore, that this study will prove more than an 
honest attempt to define the content of foreign relations, to 
sketch broadly their conduct and to offer some tentative 
conclusions. 
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ELEMENTS OF FOREIGN RELATIONS 

Before advancing further into the subject it will be well to get 
a clear idea of the terms we use. It is necessary to understand 
what we mean by foreign relations and foreign affairs, diplo- 
macy, foreign policy, international law, and treaties; for they 
are to a great extent overlapping terms and the content of one 
is frequently made up of elements of the others. 

1. Foreign relations, it may seem superfluous to say, consti- 
tute the intercourse between states as such. The synonymous 
phrase, foreign affairs, apparently has currency because "af- 
faires" is the proper word in the French language to indicate 
government business and, French being the language of diplo- 
macy, and continental states speak of departments of foreign 
affairs. In Spanish the phrase is "relaciones exterior es," and it 
has naturally become current in Latin America. The only place 
where the two terms have come into juxtaposition in the same 
government is in the congress of the United States, where the 
senate has a committee on foreign relations and the house of 
representatives a committee on foreign affairs. In English, 
"foreign relations" has perhaps a wider connotation than "foreign 
affairs," but the differentiation between the senate and house 
committees was for purposes of convenience. The difference 
in name saved, among the initiated, the trouble on each occasion 
of specifying "of the senate" or "of the house." 

2. Diplomacy is the management of foreign relations, the 
agency by which they are conducted. By the dictionary, 
diplomacy is defined as the art of negotiation, thus emphasizing 
the method employed. A better definition is that of Count de 
Garden : 

"This expression, which has been in use in court language 
since the end of the eighteenth century, in its most extended 
meaning signifies the science of the respective relations and in- 
terests of states, or the art of conciliating the interests of peo- 
ples among themselves; and, in a more restricted sense, the 
science or art of negotiations. Etymologically it comes from 
the Greek work SixXw^a, duplicate, double or copy of an 
act emanating from the prince, of which the original is re- 
tained .... 
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"Diplomacy embraces the entire system of the interests which 
spring from the relations established between nations; their 
respective safety, tranquility and dignity are its object, and its 
immediate and direct purpose is, or at least ought to be, the 
maintenance of peace and good harmony between powers. 

"The principles of this science have their source in interna- 
tional law, or the positive law of nations, which constitutes the 
law common to European peoples; this law presents the whole 
of the rules admitted, recognized, sanctioned by custom or by 
conventions, and they fix the rights and duties of states in peace 
or war .... 

"Comprised within the limits assigned to the domain of diplo- 
macy are all the conditions a nation is concerned with pursuing 
in order to assure its preservation, its independence and its 
prosperity, and to guarantee itself against every enterprise 
from abroad." 1 

A shorter statement is: 

"The elementary object of diplomacy in all countries and 
ages may be roughly described as the maintenance of interna- 
tional relations on terms of mutual courtesy, forbearance and 
self-control, such as regulate the intercourse of individuals in 
private life, the reduction to a minimum of causes of interna- 
tional friction, the actual avoidance or the indefinite postpone- 
ment of recourse to war for the settlement of disputes between 
independent states." 2 

3. Foreign policy is an attitude toward other states, toward 
persons or toward things, assumed to be for the originating 
state's general good. Again quoting Garden: 

"The different parts of diplomacy must be viewed from two 
principal points of view: one positive, fundamental and juri- 
dical, the other abstract, hypothetical, variable and originating 
solely in policy. In the most general sense policy means the 
theory of the ends of civil society, of the state, prescribed or 
permitted by practical reason, and of the means which experi- 

1 Garden, Histoire Generate des Traites de Paix, 1, lxxxii-iii. The same text 
appears in his Traite de diplomatie. 

2 Escott, History of British Diplomacy, p. 1. London, Unwin, 1908. 
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ence has demonstrated as most proper to lead certainly to those 
ends. Submitted to the fluctuation of circumstances, it does 
not admit absolute principles, unchanging maxims; so, whether 
prince or minister, one becomes a statesman, in a word, learns 
how to govern, only by the management of affairs; and in this 
imposing, immense career it is the study of the world stage that 
fertilizes genius. There are encountered the great difficulties 
and the niceties of diplomacy; there fixed rules vanish, and, as 
in the fire of battle, genius remains abandoned to its own 
thoughts. Put on this plane, diplomacy becomes like a tran- 
scendent maneuvering of which the entire globe is the theatre, 
where states are army corps, where the lines of combat change 
unceasingly, and where one never knows who is a friend, and 
who is an enemy. Because everything is to be found out does 
not mean there is not much to be known. The bulk of what 
must be known is immense; but it is baggage that is good only 
when carried on the march, to render observation more clear 
and sure, and from which it will vainly be sought to make a 
principle emerge It is necessary here to have pene- 
trated to the bottom of the designs of cabinets before under- 
taking any calculation, to decipher them carefully and often 
with more skill than they themselves have used, so as to recon- 
cile unforeseen plans to them, to appreciate their weak points 
and their interest, to possess the secret of their resources and 
their strength, to be in a position according to circumstances to 
disclose views calculated either to facilitate alliances or to defeat 
them or to ruin those already concluded; to have constantly in 
mind all the previous actions of states and of their treaties, 
broken or subsisting. It is a political labyrinth in the midst of 
which ability alone is capable of moving with ease and without 
being smothered by detail." 3 

The talented Frenchman, the pedagogue of nineteenth cen- 
tury diplomacy, defined here the classic conception of policy 
based on the theory of inevitable enmities, which he considered 
operative as late as 1860. But another spirit and theory of 

3 Garden, op. cit., 1, xci-xcii. 
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the good of the state are now familiar. The feeling has grown 
that it "is a poor diplomacy [policy] which can advance only 
when protected by guns." 4 A belated discovery that a state 
has duties as well as rights has served to point a way in policy 
to fostering friendships and to cooperating where possible. 
Talleyrand in his famous memorandum of November 25, 1792, 
describing the policy France ought to follow, described the 
policy which alone any state dares today to proclaim: 

"The only real, profitable and reasonable leadership — that 
which alone becomes free and enlightened men — consists in 
being master at home, and in never entertaining the ridicu- 
lous pretension of being other people's master .... For 
states, as for individuals, the real way to get rich is, not by con- 
quering and invading foreign countries, but by improving your 
own .... All increase of territory, all the gains of force 
or cunning, long associated by time-honored prejudices with the 
idea of rank, leadership, national coherence and superiority 
among the nations of the world, are but the cruel mockery of 
political folly and false estimates of strength, increasing the ex- 
pense and complications of government and diminishing the well- 
being and safety of the governed, for the sake of the transient 
advantage or vanity of those in power." 5 

The declared spirit of foreign policy has long emphasized the 
ideas expressed by Lord Granville: 

"In the opinion of the cabinet, it was the duty and interest 
of a country such as Great Britain, having possessions scattered 
over the whole globe, and finding itself in an advanced state of 
civilization, to encourage progress among all other nations. 
But, for this purpose, the foreign policy of Great Britain should 
be none the less marked by justice, moderation, and self-re- 
spect, and avoid any undue attempt to enforce her own ideas 
by hostile threats." 6 

4 Deputy Vollmar in the German Reichstag, Berichle des Reichstags, March 
13, 1897, p. 5170C. 

5 Cited in note 2 to Letter C, Unpublished Correspondence of Prince Talley- 
rand and Louis XVIII. 

6 Lord Edmond Fitzmaurice, Life of Lord Granville, I, 49. 
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4. International law is an element at times controlling and at 
times only coloring foreign affairs, diplomacy and foreign policy. 
International law, is, by definition, that law which applies in 
practice between nations. 7 Of the whole body of ideas that are 
ordinarily called international law, some are universally prac- 
ticed and undisputed; some are generally recognized and in- 
creasing in mandatory force; some are becoming precedents and 
tending toward phrasing in definite rules; and some are depen- 
dent solely upon the reasoning processes of writers. Any in- 
ternational question precisely and primarily involving any of 
these categories of rule will be controlled or colored by that fact. 
International law varies between being the traffic policeman on 
the highway of foreign relations and a mere guidepost indicat- 
ing the route to follow. It is an instrument of diplomacy, but 
distinct from and frequently antagonistic to policy. 

5. Treaties are contracts between states. Perhaps the best 
definition is that of Louis Renault, who defines a treaty as "the 
agreement of two or more states, to establish, regulate or destroy 
a juridical bond." Unless their subject matter is a codification 
by substantially all the states of rules in international usage or 
for the guidance of all, treaties are not international law. Their 
much-talked-of sanctity is the sanctity of the contract, not that 
of the moral or universal law. Treaties may be political or non- 
political. Of political treaties, Feodor de Martens asserted in 
1899: 

"Actually the reciprocal rights and obligations of the states 
are defined, in a large measure, by the whole of what is called 
the political treaties, which are nothing else than the temporary 
expression of the fortuitous and transitory relations between 
various national forces. These treaties confine the liberty of 
action of the parties, as long as the political conditions under 
which they were drafted remain unchanged. If these condi- 
tions are altered, the rights and obligations flowing from these 
treaties must be necessarily changed. In general, the disputes 
arising out of political treaties chiefly concern not so much a 

7 See Alpheus H. Snow, The Law of Nations, 6 American Journal of Interna- 
tional Law, 890. 
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difference of interpretation of such or such a norm as the changes 
to be brought to this norm or its complete repeal." 

As to non-political treaties, of which we shall have much to 
say, they are also of a temporary character. They result from 
the emergence of practical questions of one type in quantity 
and are negotiated to give a rule of action by which to conduct 
public business concerning a particular class of international 
relations. 

All treaties may be said to be manifestations of minor policy. 
Showing the direction a state's international relations take, 
treaty contracts afford evidence of the character of the state. 
Treaties in foreign relations may be likened to that part of 
dough which has become fixed in form and character by being 
baked into loaves. 8 

ORIGIN OP FOREIGN RELATIONS 

The historical origin of foreign relations as part of the busi- 
ness of modern government has colored their conduct. When 
the Italian free cities in the middle ages began to erect into a 
system the sending of diplomatic missions, they acted upon the 
fundamental impulse of all diplomacy, protection of the inter- 

8 Easily nine-tenths of all treaties are of non-political character. Computa- 
tions from the published treaty volumes of all countries and of all times lead 
me to conclude that some 25,000 treaties are in existence, of which about two- 
fifths are in force. The last century has produced more treaties than all the 
past, if an actual examination without actual count can be trusted. But if 
10,000 treaties are now currently in force, not 500 of them are political. The 
rest — the great majority — are administrative or regulatory. To some extent 
many of these directly or implicitly have a political bearing, but inclusion of 
all such would not more than double the number of political treaties, those 
involving policy. 

In a certain aspect, however, all treaties involve policy, because they do 
not constitute international law, which in conventional provisions is to be found 
only in a comparatively few declarative documents multinationally negotiated 
and generally signed and ratified. Every bipartite treaty records that two 
states have agreed on a rule between them. The tendency is for treaty pro- 
visions found satisfactory to be employed frequently and in the course of time 
to take on a similarity very close to identity. Extradition treaties illustrate the 
process, such conventions now practically conforming to one model; codification 
into an international convention being the next logical step, thus adding a chapter 
to positive international law. 
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ests of the state. But the conditions of the time gave char- 
acter to the innovation. Military conditions alone prevailed 
in Europe and the Italians found themselves incapable of with- 
standing the ambitious secular rulers whose policy had hardened 
into a habit of seizing military control of Italy in order to bring 
physical pressure to bear on the papacy, when the Holy See 
periodically came to award the crown of the Holy Roman Em- 
pire. Not being able for reasons of strength to play an equal 
hand by force of arms in this game and being continually in- 
jured by the military incursions, the Italian city-states began 
fighting their defensive battles with wits rather than fists. 

When diplomacy acquired a recognized place in the scheme of 
governmental affairs it was considered only as part of the mech- 
anism of war, a method of gaining results without fighting or of 
securing greater results from the fighting. This character was 
inherent in diplomacy until various phases of foreign relations 
originating in peace problems came to be exclusively within the 
jurisdiction of the foreign office. Though the old character 
has not entirely departed from the diplomacy of the European 
system, it is true that diplomatic relations now tend to displace 
warlike relations as the normal and primary method of inter- 
national intercourse. Today war is acknowledged as the out- 
come of policy and, as Clausewitz says, is simply a new phase of 
pursuing a political purpose. Diplomacy, the vehicle for con- 
veying policy into realization, thus tends to become the master 
of war, to which it was originally servant. 

Foreign affairs in their conduct are predicated everywhere on 
the legal position of war. The logic of political science is out- 
raged by war's legal position in international relations, but its 
place cannot be denied. As things are — not simply because of 
the European conflict but inherent in the present fabric of civil- 
ization — war is legally recognized. It is the prosecution by 
force of a state's conception of its right, and no existent rule 
even attempts to impose boundaries for its initiation. 9 In 

9 The United States with thirty States, and Argentina, Brazil and Chile 
among themselves, have by treaty agreed not to declare war before legal inquiries 
and reports have been made. It is greatly to be hoped that the example will 
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practice some types of difference which once caused war do not 
now do so; but one may search in vain for any international 
declaration that obsolescence renders them illegitimate. War, 
then, is a status which is entered solely at a state's discretion. 
No state can turn to any rule during a dispute with another and 
definitely determine that this difference is not to be a casus 
belli in the judgment of the other. No guides except the im- 
palpable ones of judgment and reasoning serve to indicate when 
diplomacy's sanction may be resorted to. This is a vicious con- 
dition due for a change, but nevertheless a real one not to be 
overlooked. 

THE PURPOSE AND CONDITIONS OF DIPLOMACY 

The fundamental purpose of all diplomacy and the conduct of 
all foreign relations is to forward the interests of the state be- 
yond its own borders. The primary object of foreign policy is 
advantage to the state, not justice. This must, however, be 
understood in a wide sense of the word advantage, for it is pro- 
foundly true that permanent advantage for one state cannot 
be based on injustice to another. Yet the essential quality of 
diplomacy is cognate with that of debate, in which the advo- 
cates making the better argument win. The art of which Soc- 
rates spoke, of making the worse cause appear the better, is 
inherent in any negotiation. 

Foreign relations have never been at this stage of depending 
solely upon advocacy. When permanent embassies first began 
to be employed by the Italian republics, the Justinian code and 
the arbitrament of the papacy furnished standards of experi- 
ence and semi-judicial control. By the time the system 
of sovereign states, with which we are dealing, was established in 

be generally followed, but these treaties do not now constitute international 
law, but only an international precedent. They, of course, bind the contract- 
ants where they are completed. The treaties in question, however, are not 
phrased so broadly as to include nonjusticiable and determined acts involving 
life or wilful and continuing acts, in which latter cases wilful acts offer no basis 
for investigation and continuing acts operate to free the aggrieved party from the 
treaty engagement after the first instance. 
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1648, Grotius had laid down the main lines of international 
law, which ever since has steadily become a stricter code for the 
guidance and control of diplomacy. The law — that is, the 
formulated experience of mankind — for nearly three centuries 
has played an increasingly important part in stabilizing inter- 
national relations. 

Criticism of the conduct of foreign affairs is, thanks to this 
circumstance, really directed at a comparatively small part of 
foreign office activities. A careful computation on the basis of 
the business done by the United States department of state 
indicates that ninety-five per cent of all matters coming up for 
action is settled directly on a basis of law. It is, of course, 
true that a larger proportion of American foreign relations fall 
within the fields of extradition, nationality, etc., than elsewhere; 
and that American policies are less complex than those of Europe. 
If we define such matters capable of direct settlement, according 
to rules already determined, as adjectival problems, it is prob- 
ably safe to say that even in Europe three-fourths of all chan- 
cellery business is adjectival. 

What of the rest? A considerable familiarity with the diplo- 
matic documents of the last two centuries in Europe impels me to 
believe that probably fifteen per cent more of chancellery business 
differs from the above class only by reason of novelties in the 
problems raised. Instead of yielding to solution by a simple 
application of one or several determined rules, they are soluble 
only by a complex application of rules, by corollaries deduced 
therefrom, or even by projecting settled principles into new 
fields. These cases are those which advance international law. 
Adjectival cases add only a wealth of precedents; this fifteen 
per cent of novelties adds to the subject matter. They are 
substantive. 

As an illustration may be mentioned the case of Don Pacifico. 
Don Pacifico was an English Jew resident at Athens in 1847. 
The Athenians were accustomed to burn "Judas Iscariot" in 
effigy at Easter, but that year the authorities attempted to pre- 
vent the ceremony owing to the presence of Charles de Roth- 
schild in the city. The mob resented the action and attacked 
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and plundered Don Pacifico's house. He lodged a complaint 
with the Greek government, which took no action. Believing 
that a Jew would have little chance of justice in the Greek 
courts, he appealed to the British government, which made de- 
mands on Greece. On these being refused, an embargo was 
laid by Great Britain on Greek shipping. A commission even- 
tually awarded damages to Don Pacifico. The rule that a state 
may protect its citizens abroad against denial of justice by re- 
sort to reprisals, if necessary, is deducible from the case; and, 
though much criticized, is followed in practice. 

There remains some ten per cent of chancellery business to be 
identified. The reader cannot fail to recognize that the other 
ninety per cent as described is chiefly routine, involving the find- 
ing of facts and the application of rules to them. The remaining 
tenth may be said to involve policy. Policy is popularly undistin- 
guished from law or administrative rules. A clearer conception of 
it is needed. Being an attitude of a state, assumed to be for its 
general welfare, there is nothing legal about it, though policies 
in the past have presided over the birth of legal relations, some- 
times at the expense of what law aims at, justice. Real justice 
in practice consists of a balancing of adverse rights. Its test is 
found in the fact that the parties remain satisfied with its oper- 
ation, or are unable to advance arguments strong enough to 
secure a revision in their favor. A purely moral idea of justice 
can have no decisive weight in practical affairs, because these 
affairs are not ideal. 

Policy as a basis of action was evolved out of the painful 
efforts of the past to secure stability of international relations. 
It began at the wrong end, as did all political science. For not 
until the rise of nationality in France in the fifteenth century 
did there emerge the plain condition that international affairs 
can only be made stable by being based upon a series of healthy 
national communities, each working out its own destiny freely 
and developing cooperatively rather than by sheer rivalry. 
With the principle of sovereignty developed and insulating the 
national state for the process of free development, the political 
pundits again took up the problem by the wrong end. They 
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sought peace by making phrases instead of by searching their 
own souls. They generalized theories or courses of action from 
current conditions and erected the results of their ratiocination 
into systems of policy that were uniformly bad and had in com- 
mon the very grave fault that every one was formulated on the 
status quo. Moreover, they were all personal products, not the 
products of principle. Time passed and rulers died; the status 
quo of the present became that of a past day, and new person- 
alities asserted their right to try out their theories. Queerly 
enough, the inventors of systems operated on a theory of innate 
enmities, which is now obsolete by intervening disproof. They 
never seem to have stumbled upon the opposite idea, that 
friendships might be fostered and eventually might qualify all 
their international relations. The system of natural and per- 
petual enmities paled and faded from sight in the light of a 
rapidly revolving world. It is now obsolete. 10 

Policy in the nineteenth century became a more modest thing. 
It became more transitory, but above all it became more na- 
tional. It ceased to be based on a mere aphorism and became 
subject to the tests of a forcible national motive and a present 
definite object. The older process was reversed. A present 
reason generated an attitude of the state, an aphorism usually 
being found to visualize the idea. In the earlier scheme it was 
sought to make current events conform to an aphorism put out 
in advance. Statecraft had acquired the sensible habit of carry- 
ing an umbrella when it rained and of putting on a straw hat 
when it was summer, instead of trying to order the political 
seasons according to preconceived notions. The new thesis 
allowed friendliness a certain opportunity to develop between 
storms. 

Modern policies, then, are objective, and they are based on 
national interest. They are not in the least legal, and, in fact, 
are much colored by the recognized right of war, or self-help, 
in the actual scheme of international relations. Policy is, 

10 On this whole question see Mountague Bernard, Systems of Policy, pp. 60- 
109, in Four Lectures on Subjects Connected with Diplomacy, London, Macmillan 
and Company, 1868. 
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therefore, not wholly a deduction of what is due to the state by 
reason of its sovereignty and of its possessing the sovereign 
attributes of existence, independence, equality, domain and 
jurisdiction. Policy now, as in the past, becomes based in 
many instances on a confidence in military power. A puissant, 
progressive state may tend to foster its own interest by ostenta- 
tiously wearing its shining armor, while behind the action of 
most powerful states the element of military strength looms as 
one of the factors. A lesser state, however progressive, finds its 
definite policy in acting so correctly that its larger diplomatic 
antagonist may never find it with the handicap of a bad case 
to furnish an incentive for employing strength as a make- 
weight. "In our days the principles of law are conserved in 
the bureaus of the ministries of the great powers, which on each 
occasion take from their correspondence the dispatches and 
writings which justify them, and, if this justification is not very 
good, brute force always remains to them to make it accepted." 11 

Still further to understand our subject, it may be well to look 
at these three categories of questions in respect to their solu- 
bility. Unless policy is innate in the first two, they offer no 
dangers. Negotiators dealing with them are constrained to 
seek just solutions, if for no other reason than because the ex- 
perience of the past as bodied forth in the rules of law or custom 
circumscribe the possibilities of selfish intention. As soon as 
diplomacy fails to solve them, methods of pacific settlement are 
normally called into operation. 

With questions of policy it is different. They represent a 
philosophy or purpose of national life and may be entirely novel 
in application or reaction upon second parties. A policy af- 
fecting another state beneficially will tend to make it friendly 
and a cooperator; but if another state is affected adversely 
friction is the more probable because neither state has much 
but sheer self-interest to support its claim. In these matters a 
state is groping its way, and even so astute a statesman as Bis- 
marck scored most of his diplomatic successes by agility of mind 

11 Belisario Porraa, delegate of Panama to Second Peace Conference, 2 Deux. 
Con/., 336. 
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rather than by the overpraised policy of "blood and iron," which 
in the European arena was largely bluff. 

It is eminently fitting that policies in their essentials should be 
national, and it is therefore desirable that parliament should 
know of them. Chancelleries in establishing policies initiate 
long commitments of uncertain ramifications. They will sound 
more in justice and be closer to actual national aspirations if 
some parliamentary review of them is had; and, with such a 
review, mere political intriguing will be at a disadvantage. 
Experience has, however, shown that parliamentary discussion is 
a lame and uncertain obstacle to intrigue, and that a parliamen- 
tary disposition to discuss policies tends to decline. 

Two systems of handling them exist. States dealing with 
foreign affairs according to the American plan interpose the 
parliament as a consenting party to treaties, this co-existing 
with the election of executives for a definite period. As a mat- 
ter of fact, in all such states there are policies purely executive, 
which never come before any part of the parliament. Side by 
side with the European plan of executive treaty ratification is a 
system of interpellations and votes of confidence, which are 
likely to throw a government out of power. On the whole, it 
would seem that the European system is the more direct. But 
it is true that not all Europe has the vote-of-confidence system. 

FOREIGN RELATIONS IN GOVERNMENT 

There is more representative character in foreign affairs than 
is commonly believed. The contrary opinion is due to an 
exaggerated conception of the legislative department of govern- 
ment. In the actual constitutional conditions of the present, it 
is not true that the legislative department represents the people 
in any more real sense than the executive department. It is only 
true that the representation is ordinarily more direct. Speak- 
ing generally, the system is that the people select by vote a 
legislature, the dominant party in which sets up the executive 
department of the government of the moment. The two stand 
or fall together, and to believe that the executive is lacking in 
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responsibility is to believe an untruth. The few notable excep- 
tions only emphasize the general fact, though they unduly affect 
international politics. 

It is in the states otherwise most democratic in character that 
the executive department is independent of the legislative. 
Yet in all the world executives alone bear the primary respon- 
sibility for foreign relations. And the phenomenon is noticeable 
that the most democratic states have executives elected for a 
definite period. Except for treaty engagements, they can give 
any direction they please to foreign relations during their tenure. 
Only a few autocratically organized governments give the ex- 
ecutive more control. Cabinet government, which prevails in 
Europe, makes the executive cabinet dependent for tenure upon 
a vote of legislative confidence, which can be proposed almost 
without restriction. 

The conduct of foreign relations is, of course, an executive 
function. This is recognized as the fact throughout the world, 
regardless of governmental types. The constitutional systems 
of all but a very few states provide effective means either to 
dismiss cabinets from power when they lack legislative confi- 
dence or to refuse a further mandate to executive officers period- 
ically elected. Either method renders the responsibility of the 
executive in charge of foreign relations very real. The legal 
legislative department of all governments possesses another 
potent, though indirect, means of influencing the conduct of 
foreign relations. This is the control of the purse. Again, 
with only a very few exceptions, the legislative organ of govern- 
ments receives what amounts to a report on foreign affairs when 
the ministerial budget is voted. Cabinets or ministers have 
fallen frequently enough at that time to demonstrate that such 
control is not a negligible circumstance. 

Moreover, the present sanction of national diplomacy, war, 
gets its going funds from the legislative department of the 
government. In many states the legislature participates in the 
declaration of war, and everywhere votes the funds for its con- 
duct. Throughout Latin America the legislative department 
votes war, while the executive declares it. In the United 
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States, congress declares it, thus possessing an executive func- 
tion. In Europe's constitutional monarchies the ruler usually 
has large liberty in respect to declaring war, the apparent reason 
being that the act has been left to his discretion as an historical 
prerogative, while the people have aimed at restricting its em- 
ployment through assuming control over the funds. 

Two facts become clear from these summaries: foreign rela- 
tions annually come under legislative review in all but a few 
states either through democratic methods, which will be de- 
tailed later, or through voting of a ministerial budget; and, the 
ultimate misfortune of war depends everywhere upon legis- 
lative financial support. 

This amount of legislative control over foreign relations is 
sufficient to make the legislative department measurably re- 
sponsible. As one watches the coursing of foreign questions 
through parliaments, indifference on the part of legislators is 
the most salient phenomenon. In any legislature there is only 
a bare handful of parliamentarians who take an active or intel- 
ligent interest in affairs beyond the border. Legislators do not 
ordinarily live up to their responsibility where they have it 
thrust upon them by constitutional prescription, and almost 
inevitably they view the question that projects beyond the 
boundary from the insular point of view of internal politics. It 
is easy to retort that men whose concern in such matters is un- 
certain of effect have no incentive to become experts; but care- 
ful and competent observers have usually seen little to com- 
mend in legislative intervention where it is a normal possibility. 

The fact seems to be that for the most part foreign relations 
are too delicate and based upon considerations too impalpable 
for large bodies of men to deal successfully or even intelligently 
with them. Foreign policy, which is so peculiarly a matter of 
philosophical striving toward an imaged goal, is at once the 
part of foreign relations subject to most multifarious interpre- 
tations and most important to protect from the error of mis- 
taking intrigue for statesmanship. Thus foreign policy is on 
the one side unsuited by its nature for legislative origination 
and on the other open to the dangers of over-refinement and 
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casuistry when left entirely in the hands of ministers. Policy 
is so elusive that it may never be affected by treaty provisions. 
In the United States, in fact, where all treaties are subject to 
approval by the senate, before ratification, each administration 
pursues policies almost as ardently as European statesmen in 
their palmiest days, without any possible legislative control 
whatever unless policies casually appear in treaties or require 
the passage of laws. For decades the Monroe Doctrine was a 
purely executive policy; and several administrations extended 
the doctrine without legislative assistance. A recent administra- 
tion encouraged financial investment abroad. 

These instances might be multiplied for the United States or 
for other states regardless of their democratic institutions. 
Legislative intervention, then, in foreign relations has very 
slight effect on foreign policy. The predominating system of 
government by which the executive is either elective or depend- 
ent in tenure upon holding a legislative majority may be 
claimed to be satisfactory and scientific in permitting represent- 
ative control of foreign relations in their various phases. Sev- 
eral important states exist, however, where neither system 
prevails. 

SECRECY IN FOREIGN RELATIONS 

Perhaps the majority of the criticism connected with the con- 
duct of foreign relations aims at what is inaptly called secret 
diplomacy. The exact limits of the phrase seem nowhere to be 
defined, and the critics collectively make so many concessions 
in favor of secrecy that not much but an ill-natured indictment 
remains when the charges are completed. The bulk of the dis- 
cussion has not recognized that any legally constituted authority 
in a state, by the very fact of such legal establishment, performs 
public functions responsibly, so that a certain burden of proof 
exists in its favor and against those who charge misuse of power. 
To picture conductors of foreign relations as mere intrigants, 
triflers with the fate of the state, gamblers with national destiny, 
is to misjudge profoundly the real incentives to action and to 
deny to a body of men more than ordinarily desirous of honor 
by their fellows the instinct for being well-regarded. 
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The truth is that the conductors of foreign relations exhibit 
an almost uncanny prescience in judging events and acting as the 
agents of the state. The instances in which they have been repu- 
diated by the people they represent are few. Of course, I do 
not claim that such success in interpretation gives a moral bill 
of health. The normal attitude that a public man takes is that 
of satisfying the majority, even though the minority may be 
more right. The conductor of foreign affairs is trebly bound: 
he must anticipate what the bulk of his countrymen will ex- 
pect in a given case; he must frequently obey the teachings of 
experience in the face of public opinion; and he must seek to 
satisfy both these demands when encountering a similar result- 
ant of forces to which his antagonist pays heed. The accom- 
modation of these conditions is in addition to any problems aris- 
ing from the difficulties inherent in the question at issue, which 
are very likely to be large. 

The outstanding fault in the whole conduct of foreign relations 
is that the diplomatic agent is an advocate. When Sir Thomas 
Wotton made the famous pun about an ambassador being a 
man sent "to lie abroad for the good of his country," he stated 
two facts then true. For then an envoy usually tried prevarica- 
tion as the shortest road to a result, though lying has now gone 
out of fashion in foreign offices. The other fact remains true: an 
envoy is abroad for his country, and his principals at home are 
also "for the country." Both are expected to win victories. 
Though national politics may stop at the water's edge, the diplo- 
mat is nevertheless expected to come home with his shield or on 
it. It is only recently — within half a century — that there has 
been any general conception of a policy of fairness as something 
inuring to the good of the state in the long run; and that concep- 
tion has neither been widely enough operative nor consistently 
enough followed to alter the dominant idea of the diplomat as 
an advocate. 

As a consequence a certain amount of secrecy becomes of 
importance in negotiations, and more or less normal. A na- 
tional public becomes a lever, useful for prying an opponent 
away from his stubborn resistance to the national desire. In 
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studying the negotiations following the Agadir incident a clear 
idea of the operation of this method may be acquired, because a 
full file of newspaper dispatches and communiques is available 
for comparison with the official dispatches The negotiations 
were conducted in secrecy, except for cause. The German 
foreign office frequently issued ballons d'essai the ideas of which, 
being supported by the press, were then pushed by the negotia- 
tor as something that the people demanded. 12 The French at 
Paris did the same thing. 

There are excellent reasons for secrecy in the course of nego- 
tiations. Sir Edward Grey discussed the point in the British 
parliament in 1912. He said: 

"There is a great deal in foreign affairs which cannot be dis- 
closed. Secrecy there must be up to a certain point, because in 
foreign affairs we are dealing with the relations with other 
countries, with secrets which do not belong to us specially, but 
which we are sharing with some one or more foreign powers. 
. . . . Very often at an early stage of negotiations to make a 
premature disclosure would result in the other power desiring to 
break off the negotiations altogether." 13 

But this is not the only reason for secrecy in negotiations. A 
negotiator is charged with securing a result, invariably of a com- 
plicated character, as even a cursory reading of diplomatic 
correspondence or of the treaty texts resulting will show. The 
great bulk of subjects dealt with is of a purely technical nature 
and interests the public about as much as the technique of actuar- 
ial methods would interest the insured individuals. Two rea- 
sons, then, become apparent for secret negotiation — the disturb- 
ance to smoothness of progress in the task and lack of public 
concern. 

The legitimacy of guarding the progress of negotiation from 
disturbance arises from the fact that the executive negotiator 
as an authorized agent is sailing an uncharted sea. The mere 
circumstance that a matter requires negotiation indicates that 

12 Ministere des affaires etrangeres. Documents diplomaliques, 1912. Affaires 
du Maroc, vi, 1910-1912, pp. 421, 433, 441, 477. 

13 Parliamentary Debates, Fifth series, vol. xxiv, 540-541. 
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it involves conditions other than law, the definite processes of 
which never should be secret. In a famous state document Elihu 
Root referred to negotiators as "effecting settlements of the 
questions brought before them in accordance with the tradi- 
tions and usages and subject to all the considerations and influ- 
ences which affect diplomatic agents." 14 To make generally 
public the vicissitudes of intermediate stages of a negotiation 
conditioned on such various and varying circumstances is sheer 
impossibility. The result could only be confusion, and the 
expert would be only less confused than the amateur. Very 
few take the trouble to examine the records when they have 
become historical and are logically arranged with the apparatus 
of reference. Any one who does take that trouble and is willing 
to keep in mind that both sides have rights to guard and national 
points of view to further is as likely to respect the ability shown 
as to criticize the details of the task. And if one will compare 
such a complete record with contemporary press accounts, he 
will clearly realize how much out of perspective the latter are; 
not from dishonesty but simply from the incompleteness of the 
record. 

The public lacks interest in the details of negotiations, which 
are necessarily of a technical character. The extent to which 
activities afoot in the foreign offices are reported in the press 
indicates even now — and the circumstances will increase — that 
the public is kept aware of the trend of events. The public 
does not care for more. It would serve no good purpose if it 
did and the desire was satisfied. Negotiations are delicate af- 
fairs, involving some interpretation of policy and invariably 
affecting national predilections. One must presume from the 
nature of all governments that the executive negotiator possesses 
a mandate to act in behalf of the state and is sufficiently human 
to seek honor and success rather than dishonor and failure. 
The strongest presumption therefore exists that the negotiator 
conducts his technical business in good faith and not only seeks 
to meet the wishes of the political majority on which his tenure 

14 Instructions to delegates to Second Hague Conference, Foreign Relations of 
the United States, 1907, 1135. 
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of office depends, but also tries to advance his country. Not to 
credit him with patriotism implies something like treason. 

Turning to another phase of the subject, different conditions 
exist respecting the historical publication of the documents of 
negotiation. By "historical" I mean to indicate publication 
after the fact. This may be done immediately after a negotiation 
is completed, at stated times, or long after the negotiations. 
Two methods are practiced. 

The American method since 1861 has been based on the annual 
publication of a volume now entitled "Papers Relating to the 
Foreign Relations of the United States, with the annual message 

of the President transmitted to congress " In this 

book is printed the bulk of the diplomatic correspondence of the 
year with which it deals, arranged by countries and under them 
by subjects. It is carefully edited and, though not all docu- 
ments are published, the impression made by it is honest and 
straightforward. Omitted from the book are: domestic let- 
ters, by which term is understood correspondence originating 
within the state; large amounts of correspondence relating to 
claims ; a considerable amount of correspondence of an incidental 
or unimportant relation to the subject handled; and all corre- 
spondence with any state which refers to a third state's actions 
or policy in anything approaching a critical manner. The 
published volumes average about one thousand octavo pages 
of five hundred words each. 

In addition, the American method comprises many documents 
presented to congress in response to resolutions calling for papers 
by either the house of representatives or the senate, chiefly the 
latter. To the senate many papers are transmitted as executive 
documents, emanating from the President and relating to busi- 
ness which constitutionally concerns the senate. Other papers 
when called for are the subject of a resolution specifying what is 
desired, "if not incompatible with the public interest." House 
and senate documents are reported in the Congressional Record 
and are obtainable on request. Executive documents are ob- 
tainable only after the injunction of secrecy is removed. For 
about ton years a tendency has been evident to withhold diplo- 
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matic correspondence from the public. The interval in publish- 
ing the volume of Foreign Relations has been extended to five 
years after its date year, and is now longer than that. Congress is 
frequently refused correspondence called for, notably respecting 
Mexico. During the European war, the department of state has 
officially issued white books on phases of foreign relations con- 
nected with the conflict. These have a small and technical cir- 
culation, like all such publications. But the newspapers have 
been furnished with the text of some important or opinion- 
making documents, and these, being available to every one and 
generally read, have caused the convictions of the people to be- 
come definite. As such isolated documents do not give a fair 
impression of the whole subject with which they deal, they can 
scarcely be expected to invoke a public's instructed judgment. 

A third feature of the American method is a recent tendency to 
obviate such secrecy as exists. Ordinarily the senate advises and 
consents to treaties in secret executive session; but in 1912 the 
Taft arbitration treaties and in 1916 the canal treaty with Nica- 
ragua were debated in open session. 15 These treaties and others 
have recently been published while action was pending. Dur- 
ing the European war it has been a general practice of the govern- 
ment to give to the press the texts of important diplomatic cor- 
respondence, while the department of state has issued officially 
white books with many additional documents. 

These details of publication of documents exist in their essen- 
tials, mutatis mutandis, throughout Pan-America, where the 

15 The first instance of debating a treaty in open session was apparently 
that of the Bayard-Chamberlain fisheries treaty of February 15, 1888. That 
treaty practically ended the century-old North Atlantic fisheries controversy 
between Great Britain and the United States. Its discussion in open session of 
the senate had unfortunate results. It was made an issue in the presidential 
campaign of that year and failed of ratification. That it did not deserve to be 
killed by publicity, or killed at all, can be seen from the fact that some of its 
most important provisions were embodied twenty-two years later in the award 
of the Permanent Court of The Hague in the North Atlantic fisheries arbitration. 

Executive sessions of the senate are not reported stenographically. A sum- 
mary journal is kept and this is published in a small edition several years after 
the period with which its text deals. It usually shows amendments to treaties 
offered, votes thereon and the votes consenting to ratification in the customary 
"yea-and-nay" form. 
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annual publications are called Memorias 16 and are in the form of 
a report with justificatory documents attached. 

The European method leaves much more of the files of the 
foreign office unprinted. The bulk of the diplomatic corre- 
spondence never sees the light, though privileges of examination 
by students are freely granted. The method is sufficiently in- 
dicated by the practice of Great Britain. Downing Street an- 
nually publishes folio white or blue books to the extent of some 
two volumes in the set of Parliamentary Papers. These papers 
make no attempt at presenting a conspectus of Foreign Office 
business, nor do similar publications in Europe. They do deal 
extensively with particular subjects, the dispatches being pub- 
lished verbatim and with great fulness. To give a comparison 
in methods, the Second Hague Conference may be cited. Foreign 
Relations of the United States, 1907, contains correspondence up 
to the issuance of the instructions to the delegates, which are 
followed immediately by their report. The considerable amount 
of correspondence inevitable while the conference was in ses- 
sion is lacking. The similar British publication contains the 
dispatches reporting the progress of events, day-to-day instruc- 
tions and the alterations of policy due to the vicissitudes of nego- 
tiation. Comparison will usually show that British documen- 
tary publications are fuller than those of American countries. 
The same is true of France and most other European ministries. 
Germany is an exception, the Wilhelmstrasse not being given 
to publishing dispatches in extenso; rather, when documents are 
required, a statement giving a running account of the appro- 
priate subject-matter is printed, and justificatory documents are 
annexed to this. Published diplomatic correspondence in Europe 
is laid before the legislative department, usually by request. 

That a certain amount of editing is done goes without saying. 
Editing properly takes place respecting dispatches that involve 
personalities. A negotiation is afoot, and a diplomat writes to 
his chief that the minister with whom he deals is temperamen- 
tally a bargainer, and things will go smoother if the initial de- 

16 In Brazil they are called Relatorios. 
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mands are stiffened to give this predilection free play. Or the 
minister is a very reasonable being, and it will be best to draft 
demands as nearly as possible to meet his wishes. A letter of 
the first tenor would, if published, destroy a diplomat's possi- 
bility of usefulness abroad; a letter of the second tenor would 
destroy confidence at home. The one would create antagonism 
in the minister, the other a suspicion of disloyalty to the cause 
of his country. Yet both types of letter are necessary in nego- 
tiation. Unless such letters are exchanged, negotiators and their 
own ministers can not understand the conditions to be encoun- 
tered. Editing of such comments out of published reports is 
advisable. 

To a large extent the charge of official unfrankness in connec- 
tion with such editing is avoided by the obvious method of dis- 
cussing personalities and of reporting personal impressions either 
by word of mouth or in private letters. By general custom, it is 
understood that a minister of foreign affairs conducts corre- 
spondence of an unofficial character with diplomats abroad. This 
correspondence remains private, not usually finding its way 
to official files. Less formal in character than official corre- 
spondence, it is an appropriate vehicle for relating the gossip 
requisite for judging personalia. Two instances of such corre- 
spondence maybe given as illustrations, though they are numerous 
and occur everywhere in the reminiscences of diplomatic officers. 

It will be recalled that the Hay-Pauncefote treaty of February 
5, 1900, passed the senate only with radical amendments, and 
that in the negotiations for another treaty during the next year 
the American department of state sought to secure terms which 
would be acceptable to that body. Foreign Relations, 1901, 
contains only the treaty text, but subsequent differences re- 
specting Panama Canal tolls under this treaty of November 18, 
1901, brought calls for correspondence. There were published 
as a result on April 23, 1914, many documents dealing with the 
negotiation. These included several "private personal letters, 
not of record." 17 They contain nothing which would have con- 
cealed anything improper in the slightest degree from the citi- 

17 Diplomatic History of the Panama Canal, Sen. Doe. No. 474, 63rd Congress, 
2nd session, 21, 22, 36, 37, 51, 53. 
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zen and became useful in print solely because a question of in- 
terpretation had arisen which could not have been forecasted. 
Moreover, there was a good reason for omitting the correspond- 
ence from Foreign Relations, 1901. The treaty itself textually 
put the government on record concerning what it had done and 
the correspondence concerning it was therefore properly deemed of 
slight importance at the time. In the publication of that year's 
activities the material on the treaty negotiations came into com- 
petitition with the important and significant negotiations con- 
nected with the relief of the Peking legations from the Boxers. 
As between the two the Chinese correspondence was much the 
more useful to publish at the time. 

The other instance is from the life of Sir Arthur Paget, the 
English diplomat accredited to Vienna from 1801 to 1806. In a 
dispatch of October 24, 1805, he dealt "as it was his duty to 
do" 18 with the manner in which the Austrians had conducted 
the campaign culminating in the capitulation of Ulm. Some of 
his comments were: 

"The first and principal fault which has been committed was 
to have taken the field with too small a force 

"I cannot explain this strange distribution and misapplication 
of the forces but in the two following ways : 

"1. It is probable that General Mack, aware of the jealousy or 
perhaps the decided hatred borne him by the Archduke [Fer- 
dinand], was unwilling to inflame that animosity by a proposal 
to withdraw from Italy any very considerable number of 
the troops .... placed under the command of his royal 

highness To this false and misplaced delicacy 

therefore are in great measure owing the present misfor- 
tunes 

"2. In settling the plan of the campaign, it must have been 
calculated that previous to the opening of it the Russians would 
have joined. This in truth, however false and extraordinary, 
was the calculation which was made 

"Either the Austrians were in sufficient force to contend alone 
against the French, or they were not. 

" Sir Robert Adair, Mission to the Court of Vienna, 10, note. 
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"In the first hypothesis, why should the position of the Iller 
have been chosen, never to be abandoned (sic)? In the latter, 
why risk so forward a movement? . . . ." 19 

After Austerlitz the English parliament called for papers and 
Lord Mulgrave, Pitt's secretary for foreign affairs, allowed this 
dispatch to be published. On March 14, 1806, Charles James 
Fox, who had succeeded Lord Mulgrave, asked Sir Arthur's 
resignation in a private letter. He said in part: 

"I should .... have waited till I found an opportu- 
nity more agreeable to you, if the papers .... printed 
had not appeared to me to be of a nature to render your con- 
tinuance at Vienna disagreeable to yourself and by no means 
conducive to the public service. The publication .... 
seems to me to have been as little necessary to the defense 
of our predecessors as it is certainly unfair and unjust toward 
you; but having been so published no alternative was left to 
me " 20 

The writer has used the modern diplomatic correspondence of 
most of the Pan-American states, which publish their dispatches 
yearly, and that of Great Britain, France, Portugal, Germany, 
Austria-Hungary, Italy, and Belgium which publish corre- 
spondence on specified subjects occasionally. He has found the 
European publications generally fuller and more satisfactory for 
the subject dealt with. The exception is Germany, which does 
not print correspondence but a documented argument. But 
Great Britain is the only European state which can be said to 
publish correspondence regularly, and on the whole the regular 
publication of correspondence would seem to be the desideratum 
that should be aimed at. Mountague Bernard sums up the situ- 
ation justly in these words: 

"The publication of despatches has its inconveniences: it 
closes many channels of information; it may often embarrass an 
envoy in his dealings with foreign ministers; it tends to encour- 
age the bad practice of writing despatches, not for the persons 
to whom they are addressed, but for the public by which they 

" The Paget Papers .... edited by Sir Augustus B. Paget, vol. ii, 
224r-225. 

» Ibid., vol. ii, 272. 
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will be read. Rigidly enforced, it would prohibit all confiden- 
tial reports and close the door to all confidential intercourse. 
Yet, with all its inconveniences, broad daylight is, I am per- 
suaded, the most effectual check on those faults to which in the 
field of foreign policy governments and their agents have been 
prone. Base motives and crooked designs shrink from it; false- 
hood and dissimulation spin their webs in dark corners; that 
political wisdom which so often overshoots its mark loves to 
scheme and calculate in the shade. But the great interests of 
nations thrive best in it. It animates public spirit, and invig- 
orates the sense of duty." 21 

The third set of considerations respecting secrecy in foreign re- 
lations relates to secret treaties. No subject connected with 
foreign relations has recently received more attention. In my 
deliberate opinion most of the criticism is misplaced and most of 
the so-called advantages of secret treaties misunderstood. On 
this subject Bernard, usually so keen an analyst, makes only a 
very obvious remark: 

"Secret treaties, and still more secret articles annexed to pub- 
lished treaties, are in the nature of lies ; for a treaty is essentially a 
public engagement, and to publish a part as the whole, keeping 
the remainder undisclosed, is to palm off an imposition upon 
Europe. And yet the arguments for truth and openness in in- 
ternational affairs are plain and irresistible. Without them 
there can be no confidence, and on the confidence which a diplo- 
matist inspires his whole success depends. Machiavelli saw 
this. In his letter of advice to Raffaello Girolami, Florentine 
envoy to the court of Charles V, he insists strongly, from his 
own observation and experience, on the importance of gaining a 
character for sincerity." 22 

21 Four Lectures on Subjects Connected with Diplomacy, 100-161. Bernard, 
who was one of the British negotiators of the famous treaty of Washington of 
May 8, 1871, for settlement of the Alabama claims, was of course not contem- 
plating such a frenzy of conducting negotiations in the newspapers as has char- 
acterized the diplomacy of the European war. It may be doubted whether 
the practice in the presence of belligerency will set a precedent, for it is inspired 
by a spirit of propaganda which can not be considered a normal characteristic 
of negotiation. 

-- Four Lectures on Subjects Connected with Diplomacy, 126-127. 
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Secret treaties or articles are out of fashion. The reason is 
not their dishonesty but their inefficiency. There are no secret 
treaties. The most that can be said of those whose text is un- 
published is that their text is not generally known. In the 
nature of the thing there can be no secret treaty, for such a 
document is without reason for being unless directly or implicitly 
aimed at a third party; and that party has exactly the same 
interest in discovering the plot as the plotters have in making 
it. It is beyond the bounds of human possibility to keep a plot 
heinous enough not to bear the light of day from evidencing it- 
self. But, once there is evidence of the existence of the plot, 
its terms, or at least its bounds, will become known to the in- 
terested third party from many sources. The intended victim 
finds his protagonists acting irrationally or under reserve in 
certain fields of their relations, and draws the obvious conclu- 
sion that they are so acting for cause. Knowing his relations 
with them as well as they know their relations with him, he is 
equipped to localize the plot, and it is then little more than a 
matter of detective work to discover the details. Little by little 
the evidence is built up and finally the whole thing can be recon- 
structed with the substantial accuracy with which the scientist 
reproduces the prehistoric animal from the fossil remains of a 
few bones. 

At that stage the so-called secret treaty can scarcely be said to 
be secret. At best it is only semi-secret. To make the point 
clearer, it may be well to illustrate the process outlined. The 
Franco-Russian alliance of 1891-1894 was announced as a secret 
treaty, so that the preliminary and evidential ratiocination was 
unnecessary. But it was entirely obvious that it was directed 
against the Triple Alliance, and that in itself indicated both nega- 
tively and positively its restrictions. The chiefs of the allied 
states exchanged visits and the character of their entourages as 
well as the substance — expressed or omitted — of the communi- 
ques concerning the visits afforded evidence. Questions were 
asked and answered in the Chambers, casual references made in 
diplomatic dispatches eventually published or in conversations, 
and the alliance was referred to by cabinet members. All such 
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material when pieced together affords a very precise knowledge 
of the contracts made. 23 The same process pursued in the case 
of the Triple Alliance, which, on the whole, is the best-kept secret 
of its type, resulted in a sufficient knowledge of its stipulations. 24 
Secret articles were annexed to the declaration between Great 
Britain and France of April 8, 1904, respecting Egypt and 
Morocco. Much was made of them at the time of their pub- 
lication in the British Treaty Series, No. 24, 1911. Yet they 
really were not secret at all except in terms. The first article 
stipulated what portion of the public declaration would remain 
intact if circumstances altered policy, being nothing more than 
a normal statement under the principle of rebus sic stantibus. 
The second article stated definitely what was obvious on the 
face of the published articles, the idea of a respective freedom of 
initiating reforms in Egypt and Morocco. The third article 
guaranteeing to Spain "a certain extent of Moorish territory 
. . . . whenever the Sultan ceases to exercise authority 
over it" was not news; it had been obvious all along from the 
adhesion of October 3, 1904, by Spain to the published articles 
and the agreements of May 16, 1907, respecting maintenance of 
Franco-Spanish-British territorial status quo in the Mediterra- 
nean. The fourth article provides for the case of Spain's de- 
clining to enter the arrangement and the fifth article for neces- 
sary action concerning repayment of the Egyptian debt. 26 

If secret treaties are not really secret, what, then, may be 
asked, is the cause of their being? It is my opinion that the aim 
of every secret treaty will be found in a single purpose, direction 
toward a third party whose interests or susceptibilities would 
not be improved by the knowledge of the engagement. As has 
been indicated, the knowledge does not remain concealed. But 
if the secret treaty is itself a dishonesty, its frequent cause is an 

23 In 1913 Pierre Albin, in La Paix armee, — I'Allemagne et la France en Europe 
(1885-1894), brought together the evidence. See that work, pages 315-377, for a 
detailed account of such evidence as is here cited. 

u See particularly a dispatch to the London Times of December 9, 1912, and 
E. J. Dillon, From the Triple to the Quadruple Alliance. 

25 Really nothing needed to be added to the statements made to German 
diplomats since March 27, 1904. See Documents diplomatiques. Affaires du 
Maroc, No. I, 1901-1904, pp. 122 and 166. 
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honest impulse, namely, that states arranging to perform some 
type of autopsy on a third are sufficiently regardful of honest 
practices to attempt to keep their intentions from becoming 
public. It is the Machiavellian advice that the prince should 
appear to have all the good qualities it is not necessary to 
possess. 

If we lived in a perfect world the secret treaty would from this 
point of view be more discreditable than it apparently is. But, as 
things have been, some concessions have been made to things 
as they are. The conduct of public affairs is always a matter of 
trusteeship, but without the external limits that are internally 
placed on the acts of a trustee. A sovereign state is compara- 
tively, and in a legal sense wholly, free to do as it pleases; and 
the temporary trustees of a second state have never been at 
liberty to sacrifice the interest of their own states by strict ad- 
herence to honesty in the face of an opponent's dishonesty. 
No people will permit that. It therefore has happened, and 
will happen until international good supervenes above national 
good, that international affairs have tended to take the com- 
plexion of the most reckless or dishonest participants. Better- 
ment has resulted from precedents unregarded at their birth, 26 
and usually permitted to be born because the old practices had 
mechanically got on a dead center. 

It follows that one secret treaty breeds another. The cause 
may be sheer protection, the better balancing of powers against 
each other or the mere isolation of a problem to be solved with- 
out external interference. The Triple Alliance was born of 
Germany's surprise at the remarkable recovery of France after 
the Franco-Prussian war, and of a determination to establish a 
prestige gained by that Teutonic success. The Dual Alliance 
followed to redress the balance. The third type of secret treaty 
has found its later uses on the outskirts of the European world. 
Its subject-matter has been the phrasing of policy toward ter- 
ritories in which European control was yet incomplete and 
native control imperfect. 

M Such was the famous arbitral declaration inserted in the twenty-third pro- 
tocol of the Congress of Paris of 1856. 
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The generation of one secret treaty by another is perhaps the 
most vicious feature of the practice. Its epidemiology — as the 
doctors would say of physical diseases — deserves examination. 
As has been pointed out secret treaties fail of their secret pur- 
pose, being decipherable and actually deciphered by normal 
methods of ratiocinative detection. But so long as the text re- 
mains secret a region of uncertainty exists. Opponents may 
know all about the aim of the treaty and be sure of its details, 
but they can never know that they know. 27 When, therefore, a 
secret treaty generates a secret reply, as is its nature, the retort 
is more likely to be based on what the first treaty might contain 
of threat than what it really does contain. Not knowing what 
the original provides, the response more than balances it; the 
original negotiators add a codicil; and international relations 
thus become progressively worse. 

A suggestion has been made that the solution of the secret- 
treaty problem is to be found through establishing in public law 
the principle that secret engagements are void. This suggestion, 
to be effective, must be accepted by those states which in the 
past have or might have negotiated such treaties. If they 
should be convinced that they would have no further use for 
such treaties, they might still be disinclined to criticize their 
own past action by making such a change, especially since their 
intentions gave the same practical result. Those states which 
have not indulged in secret treaties would not register an ad- 
vance by assenting to such a rule, and might feel that advocacy 
of it would be a reflection on other states. Establishment of 
the principle, should circumstances fortunately render these 
considerations of little weight, would certainly be beneficial as a 
positive solution of the problem. 

This is not impossible because of a philosophical tenet of in- 
ternational law that might be made generally operative. I refer 
to the custom of proclamation, or promulgation, of a treaty, 
which is admitted to have the effect of rendering it binding upon 
the nationals of the state. Conversely, as Bonfils says, "II y a 
exception pour les traites secrets. L'etat est lie, mais les 

27 1 omit from consideration the actual acquiring of texts by means of espio- 
nage, a practice more normal in novels than in foreign offices. 
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sujets ne sont pas obliges, puisque le traite leur est inconnu." 28 
There is much to be said for the idea that the state as an entity 
can and should have relations which its nationals cannot have, 
but little can be said for the idea that the state as a trustee can 
and should have relations which its nationals should not know 
about. A nation which may not know what is best to be done 
in its own behalf by agents is nevertheless entitled, if it desires, 
to know what its agents have done for it. There can be no doubt 
of the fact that the state is the creation of its inhabitants; 
the conception of citizens being created for the state is ex- 
ploded. The relation of all this to the proclamation of treaties 
is direct. Pan-America proclaims treaties on the supposition 
that the people are the principal and the state their agent. 
Europe has another philosophical attitude based in part on the 
theory that the state and the people are separate. In Europe 
treaties that enjoin specified conduct by citizens are proclaimed, 
but those which determine the attitude of the state itself are not 
necessarily proclaimed. At any time when the states decide to 
examine in conference the mechanism of treaty-making, these 
considerations concerning proclamation will receive attention, and 
the decision will tend toward the greater employment of procla- 
mation as a substantive step in rendering treaties enforceable. 
Beyond that, dependence for a change must be upon a change of 
attitude among the peoples whose governments can successfully 
negotiate secret treaties. 

In several states secret treaties are permitted by the consti- 
tution, and this renders a clear cut and definite reform almost 
hopeless. No such state could agree to secret treaties being 
void in principle, for that would infringe the constitution. 
Likewise, such a state would have to make serious reserves re- 
specting proclamation. Thus, definite reform along those lines 
would depend wholly upon public opinion in each state. A re- 
form which depends for realization on the way for it being cleared 
by changes in the constitutions of the states which may be con- 
sidered as the culprits cannot be held to offer great promise of 
success. 

11 Manuel de droit international public, par. 831. 
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Such progress as might be made that way could very profit- 
ably follow the conditions provided in Norway, where the con- 
stitution provides: "The Storthing is entitled to be informed 
. . . . with regard to secret articles, which must, however, 
not be at variance with the public ones .... Minutes 
regarding such diplomatic matters .... as it has been 
decided to keep secret shall, however, be laid before a committee 
chosen from among the members of the Odelsthing, and consist- 
ing of not more than nine members; such matters may also be 
brought before the Odelsthing for discussion, if a member of the 
committee should make a proposal to this effect or to the effect 
that an action should be brought in the High Court of the 
kingdom [Rigsret]." 

It seems unlikely that secret treaties can be discontinued until 
every state is ready to forego their apparent advantages. Cer- 
tainly if two states make such an engagement a response is inevit- 
able from those which are affected by it directly or indirectly. 
Realizing the process set up, there is a possible way of making 
such a response without secrecy. An open treaty whose opera- 
tion and terms were stated to be conditioned on the terms of the 
secret treaty would throw the burden of proof on the parties to 
the secret agreement, who would doubtless try to shift respon- 
sibility. The appearance of honest intention is the least virtue 
a state can assume, and it is always true that a national policy, 
however vicious, is nationally considered as moral and justifi- 
able in view of conditions. The way to nullify this psychology 
is to deprive it of basis. A secret treaty replying to a secret 
treaty does the opposite, confirms the national conviction of 
self-righteousness. But an open treaty, dependent on the secret 
one fori ts scope and conditions, would indicate plainly even to the 
citizens of the secret-treaty states that the concealed provisions 
were the cause of the retrograding situation. No state will stand 
against so obvious a situation. 29 The problem of the secret treaty 

29 An illustration of the operation of this psychology is to be found in the 
negotiations of Austria-Hungary and Italy concerning the Triple Alliance. 
These brought out the text of Articles I, 111, IV and Vll of the treaty in nego- 
tiations apparently without moral foundations, but in which each side sedu- 
lously sought to appear right. 
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is the proper maintenace of the interests of the intended victim 
without action that will confirm the situation brought about by 
the secret treaty. An open-treaty reply will accomplish that. 

To conclude, secrecy in matters relating to foreign relations 
may consist of : secrecy regarding negotiations, secrecy respecting 
documents after negotiation, and secrecy respecting treaties, which 
are a frequent result of negotiation. The chief evil in each case 
has probably been due mostly to the attitude of advocating a 
cause forced by public opinion upon the national negotiator. No 
full reform will be registered until national publics are more 
anxious for right to prevail than for their state to score a success. 
In practice at present foreign secretaries are in a situation similar 
to that of a revolutionary dictator : they have support so long as 
they win or do not too obviously fail. Secrecy has contributed 
to scoring temporary successes, and has been accordingly over- 
looked or forgiven. 

Secrecy regarding negotiations in progress should be maintained. 
Press statements regarding them should be confined to honest 
summaries. If diplomatic notes are published, all relating to 
the negotiation should be furnished to the press. 

Secrecy should not be maintained respecting the documents of 
negotiations which are completed. The historical publication of 
papers should be annual or oftener. There is much to be said 
for the Latin American custom of issuing a monthly ministerial 
bulletin containing the text of correspondence, but no system 
less well-arranged than Foreign Relations of the United States 
can be wholly commended. Discretion respecting publication 
of documents and in editing should depend upon the good of 
the state and international courtesy. 

Secret treaties are morally bad, offering only very temporary 
advantages, and entailing permanent disadvantages through 
their reaction on international relations. Their raison d'etre is 
to conceal designs against third parties, who would resent them 
if known, and they almost inevitably come to be known with 
substantial completeness. The cure of the secret treaty is to 
answer it with an open one whose operation is conditioned on 
the terms of the secret engagement. 



